of the area where their air samples were taken, they conceded
that this section does not require the fire boss to take
such samples.  This seems rather strange to me.  On the one
hand, MSHA takes the position that requiring the fire boss
to travel to that area at least once a week places him in
"active workings" by definition.  Once the fire boss is there,
he is not required to take any air samples to determine the
air quality in those areas covered by this section.  Inspector
Snyder reasoned that the mine ventilation plan requires this
weekly examination.  This supports the contestant's assertion
that MSHA's insistance that its plan include this provision
has in effect placed the fire boss in "active workings,"
thereby supporting MSHA's desire that the bleeder air conform
with the requirements of section 75.301.

Inspector Snyder conceded that the question of whether
section 75.301 applies to bleeder entries or bleeder check
points has been a matter "of controversy" among his fellow
inspectors at the MSHA district level.  Even though he
denied any knowledge of the fact that some inspectors do
not believe that section 75.301 applies to such areas,
it seems to me that such doubts should be resolved so as
to insure even-handed enforcement.  However, in this case,
since the contestant raised the issue, it was incumbent on
the contestant to establish this assertion through some credible
testimony or evidence.  Simply raising the issue will not
suffice.  Since the contestant has not done this, I have given
this little weight.  However, I have not totally discounted
Inspector's Snyder's statement that there may well be a difference
of opinion or "controversy" among MSHA's enforcement staff.

Although not directly stating so, MSHA's experienced
ventilation specialist Paul Componation alluded to the fact
that the application of section 75.301 to bleeder evaluation
point has been a topic of concern to MSHA as well as the
industry, and he implied that there may be "different thoughts
on things11 (Tr. 174).  When asked why a Memorandum dated September 14,
1981, from MSHA's Acting Administrator Joseph A. Lamonica
to District Manager James E. Krese (exhibit G-3) , addressing
the quality of air of air samples collected at bleeder evaluation
points, has not been issued as a general MSHA policy document,
Mr. Componation responded that "we've had no questions or
problems with it" (Tr. 174).

The memorandum referred to above quotes the partial
language of section 75.301, the definition of "active workings"
found in section 75.2(g)(4), the partial language found in
section 75.316-2(f) (3), stating the requirements of weekly
examinations of bleeder systems where it is unsafe to travel
a bleeder entry, and concludes as follows:
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